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Miſs. James Malcolm, Daughter to the de- 
ceaſt James Malcolm Merchant of 7a. 
maica, Defender; e 
AGAINST 
John Cameron, Son to Alexander Cameron of X 1. 
85 neard, Purſuer. 2 OL 


* * 
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HE deceaſt James Malcolm, Father to the Defender, and 
Brother to the deceaſt Sir Jahn Malcolm of Lacbore, having ae- ö 
quired a conſiderable Fortune in the Meſt-Indies, he returned to 
this Country, and afterwards intermarried with Elizabeth Dur ward the 
Defender's Mother, and this Marriage ſubſiſted till the Vear 1742, 
when it was diſſolved by the Predeceaſe of the Husband, leaving one 
Daughter, and his Wife with Child of the Defender, her other Daugh- 
ter, who was born upon the 14th of July 1742. 3 1 
From this Period the Defender and her Siſter continued to live in 
Family with their Mother, who: for ſome Years paſt has reſided in E- 
dinburgb during the Winter, for the Education of her faid Daughters, 
and during the Summer Seaſon reſided at Lathriſh, in the Shire of 
Fife, a (mall Purchaſe'which had been made by Mrs. Malcolm, with 
her Daughters Money, ſome time after her Husband's Death. 

_ Alexander Cameron, Father to John Cameron the Purſuer, is Propri- 
cetor of the Lands of Kinnear, a ſmall Eftate lying in the fame 

County, about four Miles from Lathriſp; and it is generally reported 
that Mr. Cameron s Eſtate of Kinneard, which is about 3000 Merks of 
yearly Rent, is burdened with 1 and Liferents near to its Value. 
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In the Month of Auguſt ? 54. Mrs. Makeln! ha gt 3 
to meet with Mr. Cameron and his Lady, at the Houſe of-a Gentleman 
in the Neighbourhood, by which they became firſt gequainted to- 
gether, which naturally produced an Intercourſe of Viſitbetween er 
two Families for ſome onthe thereafter. 

Tho' the Defender was at thatTime but juſt paſt theAge of twelve, 
of a very ſmall Growth, and in every Reſpect unfit for Marriage, yet 
as it was known, that the Defender, upon the Death of her Father, had 
ſucceeded to a Fortune of between 2 and 3000 J. Sterling, it appears 
that Mr. Cameron had about this Time formed a Scheme of poſſeſ- 
ſing himſelf of the Defender's Fortune, by bringing about a Marriage 
between her and his Son John the Purſuer, who was then a young Man 
about 22 Years of Age, and living in Family with his Father. 

In Proſecution of this Plan, every Opportunity. was taken of doing 
Civilities to Mrs. Malcolm and her Daughters; and as often as 
they viſited at Kinneard, Care was taken to ſhow away land repreſent 
Matters in ſuch a Light, as might lead Mrs. Malcolm to believe that 
Mr. Cameron was poſſeſſed of an opulent F ortune, which was to de. 
ſcend to the Purſuer his eldeſt Son. 

Matters being thus prepared, upon Thurſday the 12th of December 
1754, the Purſuer took Occafion to inform Mrs. Malcolm, that he 
was mueh in Love with the Defender her Daughter; that he had 
_ 3000 l. Sterling independent of his Father, as being the only Child of 
his firſt Marriage; and that his Father could put him in the Fee of an 
Eſtate of 500 J. Sterling per annum, free of all Debt; and tho he 
propoſed to go abroad for finiſhing his Education, yet he inclined to. 
ſecure the Defender, by marrying * before he went abroad. | 

To this Propoſal Mrs. Malcolm returned for Anſwer, - that ber | 
Daughter was by much too young for Marriage, and that ſhe had ſome 
Friends, whom the then mentioned, who behoved to be conſulted be- 
fore any ſuch Propoſal could be agreed to; but ſaid, that if the Pur- 
ſuer would go abroad for ſome Vears to proſecute his Studies, and 
had ſuch a Fortune as he mentioned, ſhe doubted not but his Propoſ- 
al would be agreeable to the Friends; upon which the Purſuer inſiſt- 
ed, that his Propoſal ſhould not be mentioned to any Perſon; and in 
his Letter to Mrs. Malcolm of the 14th December, he writes to the ſame 
Purpoſe, deſiring * that ſhe ſhould not mention aWord of what an . 
« at their laſt Meeting, even to the young Ladies. | 

Before this Converſation, it had been previouſly concerted, that as 
both te two F amilies at * and & mneard had thoughts of going 


| * 


over to Edinburgh, that they ſhould ſet out in Company together, up- 
on Monday thereafter, being the 16th af December; and accordingly, 
upon the Morning of that Day, Mrs. Malcolm ſet out from Lathriſh 
with her Family, conſiſting of her two Daughters, Mrs. Hay their 
Governeſs, a Boy, and a Maid Servant ; and about the ſame time, Mrs. 
Cameron did in like Manner ſet out, with her Siſter Miſs Jean Cuſnen, 
and Mrs. Ann Cameron a Relation of her Husband's, who was then ſtay- 
ing at Kinneard, the Purſuer John Cameron being alſo of the Party. 
They all arrived about the ſame time at Kinghorn, from whence 
they went over in one Boat to Leith. „ : 
It was foreſeen, that upon Mrs. Malcolm's going over to Edinburgh, 
ſhe would naturally inquire, and get Information concerning Mr. 
Cameron's Circumſtances, which could not bear to be canvaſſed by a 
Meeting of Friends; and therefore it would appear; that it had been 
previouſly concerted between the Father and Son, that the Marriage 
ſhould be celebrated that very Evening : And accordingly, upon their 
Arrival at Leith, they found Mr. Cameron the Father there ready to re- 
ceive them, he having come down from Zdinburgh for that Pur- 
ole. = | 5 7 1 „ 
8 Upon Mrs. Makelm's Arrival on the Shore, ſhe immediately gave 


Orders to her Servant Maid and Boy, to carry up the Baggage to her- 
Houſe at Edinburgh, to lay on Fires, and prepare every Thing for her 
Reception; and at the ſame time propoſed, that Mrs. Hay, the Gover- 
neſs of her two Daughters, being the Daughter of Fobn Hay of Facki- 

dale, ſhould go up in a Coach along with the reſt of the Company. 
But it being foreſeen, that her Preſence would not contribute to the 
Scheme which was then in view, Mrs. Cameron objected to this Propeſ-: 

al, upon Pretence that Mrs. Malcolm's other two Servants were not 
acquainted with the Town of Edinburgb; and by this Piece of Manage- 
ment it happened, that Mrs. Hay was accordingly immediately ſent 

off with the other two Serran ett 88 

After ſtaying for a ſhort Time at Leitb, it was next propoſed that 
the Company ſhould go together, and drink Tea at the Houſe of Mrs. 
Cuſnen, who was Mother to Mrs. Cameron, to which Mrs. Malcolm 
readily agreed; and accordingly, the whole Company immediately ſet 
out in two Coaches from Leith, and arrived at the Houſe of Mrs. 
Cufnen in the Canongate, where they found her and her Daughter Miſs 
Anne Cuſnen prepared to receive them and after Tea was over, Mrs. 
Malcolm roſe up, in order to go home to her own Houſe. with her ] 

Daughters; but Mrs. Cameron having inſiſted that it would be better for 
So” oo | 75 her 


her to ſup withthe Com e A 
ently warmed, Mrs Malcoln, who ſuſpected nothing, readily agreed. | 
It was foreſeen, that if Mrs. Malcolm and her Daughters ſhould 
be late of coming home to their own Houſe, that it-would be natu- 
ral for her Servants to enquire about them, and that'for this Purpoſe, 
they might probably come to the Houſe of Mrs. Cuſnen; and there- 
fore, in order to prevent Accidents of this Sort, Beten the Hours 
of eight and nine at Night,“ a falſe Meſſage was ſent to Mrs. Malcotm's 
Servants, informing them,” that ſhe and her Daughters were not to 
come home that Night ; upon which the Servants, who had no Rea- 
. fon to ſuſpect the Truth of this Meſſage, went all-to Bed. 
Matters being thus prepared, Mr. Cameron the Purſuer, immediate- 
ly left the Company, and went out in queſt of the holy Father, who 
was to tye the indiſſolvable Knot. And tho' the Laws of the Land 
have anxiouſly prohibited all Marriages without Proclamation of 
Banns, yet he was not long of finding a Tool fit for his Purpoſe, Mr. 
Jobn Foulis, late one of the Miniſters of the Epiſcopal Congregation at 
Edinburgh, Who, it is likely, had been previouſly engaged to be Fey 
at a Call. | | 
In the meantime, the Company at che Houſe of Mrs. Cuſnen had 
ſupped; and after Supper, a Servant Maid having deſired Mrs. Mal- 
com to ſpeak to one, ſhe went out of the Room in which the Com- 
pany were; and within few Minutes thereafter, while Mrs. Mal- 
colm was yet out of the Room, Miſs Anne Cuſnen deſired the Defend- 
er to ſpeak to one in a Bed- chamber, which was next to the Room: in 
which the Company were ſitting. | 
The Defender having accordingly gone into the D e 
ſhe ſaw the Purſuer there, who deſired her to ſit down, he being 
there alone; and then having ſhut the Door, he ſaid to the Defender, 
& That unleſs ſhe would agree to ſay to the Company when they came out, 
that ſhe was willing to unite with him, that he would carry her off to 
ce eme Place where ſhe would never ſee her Mother again. 
The Defender being frightened at this Threatning was eaſily pre- 
vailed upon to conſent to any Thing, in order to get out of the Room; 
and accordingly he immediately carried her out of the Bed- chamber, 
and through a Trance into a Room in the other End of the Houſe, 
where her Mother and Mr. Cameron the Father were fitting; and up- 
on their coming in, the Purſuer ſaid to Mrs. Malcolm, that he had 
now obtained ber Daughter's Conſent ; to which Mrs. Malcolm an- 
| Wes, a * her Dau 50 555 had yes any ſuch Conſent, ſhe would 
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her o own "Houſe would not be fac — 


never ſee her Face again; and Ws Ras + Defender 8 ks that ſhe. 
had ever agreed to marry the Purſuer, Mr. Cameron elder, .and Miſs 
Anne Cuſnen having laid hold of the Defender, they kept her in that 
Room; for about the Space of a Quarter or Half an Hour, when 
the Purſuer returned, bringing Mr. Fowlis the Miniſter along with 
him, Mrs. Malcolm having been out of the Room for Part of that 
Time, upon a falſe Meſlage delivered to her by Mrs. Cameron, that | 
her Daughter Miſs Emilia wanted to ſpeak with her. 
About the Time when the Miniſter was firſt brought! in, Mrs. 
Malcolm again returned to the Room, in which the Defender 
was; and upon obſerving the Miniſter, and underſtanding the 
Purpoſe for which he had come, ſhe told him ſhe was againſt the 
Marriage, and therefore diſcharged him to marry her Daughter, 
and that if he did, ſhe would make him anſaver for it. But Mr. Gamer- 
on the Father having {till infiſted in a riotous Way, that the Miniſter 
ſhould proceed to perform the Ceremony, . Mrs. Malcalm left 
the Room, to try if ſhe could prevail on the Ladies in the Houſe, 
to interpoſe in the Matter; and upon her going out of the Room, the 
Farce of a Marriage was celebrated between the Purſuer and the 


. Defender. 


The Confuſion and Terror Under which the Defender chen was 
was ſuch, that it is impoſſible for her to recollect every Circum- 


ſtance which paſſed upon that Occaſion: But there is undeniable E- 


vidence before your Lordſhips, that ſhe had no ſufficient. Under- 
' ſtanding of the Matter which was then going on, from the Purſuer's 
own Declaration; for there he expreſly declares, That after the 
Defender had repeated the Reſponſes, as directed by the Service, 
when the Miniſter proceeded to read the Prayers, ſhe repeated them 
alſo, until the Min err flopt ber, ſaying, that they need not be re- 
eated. 
: Such were the Circumſtances which attended the Celebration of this 
unnatural M arriage, as they are ſet forth in the Defender's Declarati- 
on, which carries in its Boſom the genuine Marks of Truth, and is 
ſupported by extrinſick Evidence, as far as could be expected in aCaſe, 
 -where the Purſuer had artfully contrived Matters,. ſo as to have the 
Choice both of the Place and of the Witneſſes preſent : And ſoon after 
this Farce of a Marriage was over, the Purſuer made the Defender ſign 
her Name to the Marriage Lines, by leading her Hand, of which 
here is in ſome Degree real E 1 from her Subſcription gg N 


ed to theſe Lines, which differs conſiderably from her ordinary Sub- 
ſeription, as it is adhibited to her judicial Declar atio. 
The Ceremony, ſuch as it was, being thus over, it was next propoſ- 
ed. that the Marria c ſhould be concluded by a formal Bedding. But 
as the Defender had by this Time got into the Room in which her Mo- 
ther was with the relt of the Company, this was ſtrenuoufly oppoſed by 
her Mother, till at laſt Mr. Cameron the Father, having taken both the 
Mother and Daughter out of the Company, fell upon an Expedient to. 
ſeparate the Mother from the Daughter, as mentioned in Mrs. Mal- 
colm's Depofition ; and upon this, the Purſuer carried the Defender to 
the Bed-chamber in which the Ceremony had been performed, where 
they proceeded ſo far as to tear off Part of the Defender's Cloaths; up- 
on which ſhe fell a crying; and thereupon, the Mother having forced 
into the Room where the Defender was, and having threatened to a- 
larm the Neighbourhood, they thought it prudent to deſiſt; and ſoon 
thereafter Mrs. Malcolm was allowed to go home, and her two Daugh- 
n ff ERS 8 HS bas 5 5:0 | 
_ * For fome Days thereafter, Mrs. Malcolm was put off with fair Pro- 
miſes, that the Marriage-lines were to be delivered up, and that there 
was to be no more of the Matter; but finding at laſt, that theſe Pro- 
miſes were not meant to be kept, after adviſing with the Friends of 
her Daughter, a Declarator was brought, at ker Inſtance, againſt the 
faid John Cameron, concluding, that it might be found and declared, 
that ſhe was not married to the ſaid ohn Cameron, and: that he ſhould 
be decerned to deſiſt from aſſerting that ſhe was his Wife, or he her 
is all time coming e 6 
By Way of Defence againſt this Action, Mr. Cameron thought pro- 
per to bring a Declarator of Marriage; againſt which, the following 
Defehces were humbly offered, 1/7, That the Defender had never given 
any free orfull Conſent, ſuch as was ſufficient to conſtitute a Marriage 
with the Purſuer. 24/y, That at the Time when this pretended Marri- 
age is ſuppoſed to have been celebrated, ſhe had not arrived at that Ma- 
turity, either in Years or of Body, which was eſſential and neceſſary to 
Marriage. And iy, It was alledged, that as this pretended Marriage 
had never been conſummated, and as the Defender had de recente de- 
clared her Purpoſe to reſile from it, ſhe was intiled to be reſtored in re- 
ſpect of her young and tender Years. _, e $0 3.8 
Upon adviſing the Libel, Defences and Anfwers, your Eordſhips 
pronounced an Interlocutor, ordaining both. Parties to appear perſonal- 
- Jy in Court, in order to make Anſwers to ſuch Queſtions as ſhould be 
| put 
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t to e and the Purſuer Noi regard aly appeared, in Obedi- 
ence to this Interlocutor, he emitted a very extraordinary Declaration, 
containing ſome Particulars which cannot poſſibly gain Credit with a- 
ny Mortal, ſome of which are now to be mentioned. 6 
In the Beginning of this Declaration he avers, That WR. 3 
* low- even 1754, he propoſed Marriage to the Defender, in the Din- 
c ing- room of Lathri(h: That there were none preſent but themſelves 
«© two: That ſhe ſaid ſhe was at her Mother's Diſpoſal, and would do 
„nothing without her Conſent, who was very fond of him; that it 
te awould make her extremely happy if he could obtain her Mother's "Conſent, 
« and that at that Time, the Defender made the Declarant a Prel: nt 
of a Shell for a Snutf-box.” _ 

To the ſame Purpoſe, a little further down in the: ſaid Declaration, 
he declares, that while he and the Defender were together in the 
Houſe of Mrs. Cuſuen before the Marriage, He told the Defender 
of his Intention to marry her, and ſhe ſaid HE WISHED HIS FATHER 
© MIGHT AGREE TO IT, FOR IT WOULD MAKE HER VERY HAPPY; 
% upon which he and ſhe went-into the Room where his Father and 
« Mrs. Malcom were, and heard the Defender fay, THERE WAS. NO- 
© THING WANTING: To MAKE THEM HAPPY, BUT THE DECLARANT 8 
% FATHER'S CONSENT. 

Your Lordſhips will obſerve, that in both theſe 5 the Pur- 
Wer is making this Infant, who was then only about 12 Years and 
four Months old, talk with more Coolneſs and Sagacity, than could 
have been expected i in the like Circumſtances from a Woman of So 
Times that Age. It is left with your Lordſhips to judge, how 
can gain Credit with any. Mortal, or how it ean gain Credit, that 
Infant of theſe tender Vears could feel the Power of Love in ſo 
ſtrong a Degree, as could prodden ſuch ardens Enpreftions of Regard 
toward tlie Porſuer ?!? 95 | 4 

There is another Wande bind is extrewely -peababls-1 in 
this Declaration. From the firſt Part of it, he would =_ your Lord- 
ſhips believe, that the Courtſhip and firſt Advances had begun on the 
Side of the Defender and her Mother; and he expreſly ſays, that be 
had told Mrs. Malcolm when ſhe made the ficſt Propoſal to him, a few 
Days before the Marriage, That he had at preſent no great Inclina- 
tion for Marriage; and yet, from the laſt Part ef, this very Declara- 
tion, as well as from the whole of the Proof adduced: on both Sides, 
it appears beyond Diſpute, that the preſling to have the Marriage upon 

E Day on which it is ſaid to have Hoppennde) came GL from 


a | 


him, and that neither the Defender Ao, her Mother, had any Thoughts 
of its being celebrated that Evening before that Propoſal was made by 
the Purſter :-----Upon adviſing the Declarations of the Parties, and the 
former Proceedings, your Lordſhips pronounced an Interlocutor, dat- 
ed the 17th June laſt, ' Before Anſwer allowing the gies e a Proof of 
his Libel, and the Defender a Proof of her Defences, and of all Fatts and 
Circumſtances tending to elide the Libel, and a conjuntt Proof to each Par- 
ty anent the Premiſſes. | e eee e © eee e 
In purſuance of this Interlocutor, a great Number of Witneſſes 
Have been adduced for both Parties; and your Lordſhips having ordained 
Informations to be given in upon the whole Cauſe, what follows is 


* 


humbly offered on the Side of the Defender, 4 88 
And here the Defender does not deny, that the Purſuer has brought 
a Proof, that the Marriage Ceremony was per formed, by the Oath of 
Mr. Fouiis the Miniſter, by whom it is ſaid to have been celebrated, 
and by the Oaths of Mrs. Anne Cameron, and two of Mrs. Cuſnen's 
Daughters; and theſe Witneſſes do further ſay, that the Defender and 
her Mother had both given their Conſent at the Time of the Mar- 
PTBS are e e ee ö 1. 
But in the t Place it is to be obſerved, that theſe Witneſſes are 
very far from being unexceptionable. Mr. Foulis the Miniſter had 
been guilty of a very high Crime, in marrying ſo young a Girl, with-; 
out Proclamation of Banns ; and both he and the other Witneſſes al- 
 ledged to have been preſent at the Marriage, and who were nearly con- 
need with the Purſuer, were plainly under a very ſtrong Biaſs, to re- 
preſent Matters in the moſt favourable Light for . themſelves ; and 
. therefore all theſe Witneſſes lye under a juſt Ground of Suſpicion. 
M. ore eſpecially when it is conſidered in the 2d Place, That the Tale 
told by theſe Witneſſes, when joined to that told by the Purſuer, is 
highly improbable. They repreſent it as if the firſt Propoſals of Mar- 
"riage had come from the Defender and her Mother; and further ſay, 
that they had both given a full and free Conſent at the Time of the 
Marriage; and yet it is proved by concurring Teſtimonies of ſeverals 
_ of the Witneſſes adduced for the Purſuer, that the Defender and her 
Mother had obſtinately refuſed to compleat the Marriage by the Form 
of a Bedding, when that waspropoſed by the Purſuer, and had left the 
Houle in very bad Humour. It is ſubmitted to your Lordſhips, how 
- conſiſtent this is with the firſt Part of the Story, that the Defender and 
© her Mother had been fo very forward in the Matter, as to be the firſt 
Propoſers of the Marriage to the Purſuer. = 
Ce am But 
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But 370, The Matter does not reſt here; for the Tale told by the 
Piurſuer and his Witneſſes is in every material Circumſtance contra- 
dicted by the Witneſſes adduced for the Defender. 3 

In the 1/2 Place, it is proved, That upon the Thurſday before this 
Marriage is faid to have happened, the Purſuer, for the firſt Time, made 

his Propoſals to Mrs. Malcolm ; that in order to prevail upon her to give - 
her Conſent, he had falſely repreſented his Eſtate to be much higher 
than it really was; and that ſhe had refuſed to give her Conſent till 


ſuch Time as ſhe ſhould adviſe with the Defender and her Friends, 


This is proved by the Oath of Mrs. Malcolm, who depones, That P. 4. of the | 
«© the ſame Day, (being the Thurſday before the Marriage) the Depo- Defenders 
r nent being to viſit her Mother at Dyſart, the Purſuer accompanied t. 


« her Part of the Way ; and as he was riding along with her, he told 
4 her, that he had a great Affection for her Daughter the Defender; 
« that he had 3000 J. of his own, independent of his Father; and that 
< his Father's Eſtate was 5004. a Year, free of Debt; and that he was 
« his only Son: That tho' he propoſed to go abroad for finiſhing 
his Education, yet he wanted to be ſecure of the Defender, by mar- 
« rying her before he went abroad: That the Deponent anſwered, 
e ſhe could do nothing in that Matter, until ſhe acquainted Mr. Grant 
« of Dalvey, and her Daughter's other Friends, and if they were pleaſ- 
* ed ſhe would have no Objettion.” : 5 

Jebel Dur ward, Spouſe to Robert Thomſon Town-clerk of Dyſart, one 


of the Witneſſes adduced for the Purſuer, depones, That about the p. 40. of 
« Fnd of the laſt Year, the Defender, with her Mother and Siſter, came Purſuers 
« to make a Viſit to the Defender's Grandmother, at the Deponent's Proof: 


«< Houſe in Dyſart, and that the Defender's Mother told the Depo- 

«« nent, that the Purſuer had conveyed them to Gallowtown, which is 
« about Half a Mile from Dyſart, and that the Purſuer and Mrs. Ca- 
 &. meron of Kinneard, with ſome of Mrs. Cameron's Family, were to ſet 
* out for Edinburgh alongſt with her the Defender's Mother, the 
Monday thereafter. Depones, That at this Viſit the Defender's Mo- 
ther acquainted this Deponent, that the Purſuer had propoſed Mar- 
riage to her Mrs. Malcolm, for her Daughter the Defender: That 
the Deponent objected againſt the Defender's marrying any body as 
4 yet, for that ſhe was too young; and that the Defender's Mother 
% ſaid it was propoſed, that the Purſuer ſhould go abroad immediate- 
ly after the Marriage, without any Cohabitation with the Defen- 
der; and further ſaid, that the Purſuer had told her, his Father was 
C N © > ., "0 ore 
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ee worth 500 l. 2 Year, 5 ESP which the gon 5 of hls. own, 
independent of his Father; 1 the Defender's Mother told, that 
: he was reſolved to conclude nothing without the Conſent — Mr. 
I .« ..Grant of Dalvey, one of the Defender's Tutors ; and further, that ſhe 
_ . « woulddo nothing without acquainting her other Frinds, and particu- 
« Jarly the Deponent s Husband, ſhe the Deponent being Aunt to the 
| Defender, that is to ſay, her Mother s Siſter., | 
P. 38. of And with this Witneſs the {aid Robert . bomſen, Town-clerk of Dy- 
_ , Ws concurs, who {wears to a Converſation he had with Mrs. Mal- 
E .*. - colm, much in the ſame Terms with that which had paſſed between her 
and his Wife. 
2a, It is proved, that a Scheme or Plot had been previouſly laid 

by the Purſuer and his Friends, for celebrating the Marriage that E- 

vening upon which they came over from Kinghorn: That this Scheme 
was not communicated to the Defender or her Mother; but that on 
- the contrary it. was artfully contrived ſo, that none ſhould be preſent as 
Witneſſes but ſuch as were in the Purſuer's Intereſt. 

This appears clearly from the following Circumſtances : 1 1 From 
Mr. Cameron the Father his being ready to receive them on the Shore 
the Moment they arrived. 244%, From the Art and Contrivance uſed 
by Mrs. Cameron in ſending off Mrs. Hay along with Mrs. Malcolnts 
other Servants. And /a/tly, from the falſe Meſſage which was.ſent to 
Mrs. Malcolm's Scrvants, with a View to, prevent their coming to the 
13 Houſe of Mrs. Cuſnen boar the Time of the Marriage. 

The firſt of theſe Circumſtances is proved by the whole + the 
Witneſſes who came over in the Boat with the Purſuer and the De- 
fender, who all concur in deponing, that they found Mr. cameron as 
Leith when they came over. 

The ſecond Circumſtance, which relates to the Manner! in 5 
Mrs. Hay was ſent off from Leith, is proved by the Oath of Mrs. Mal- 

5. of De- cum, who depones, That upon their coming over the Water, © old 
Saber „ Mr. Cameron met them at Leith: That the Deponent ordered her 
roof. <« Servant-maid and Boy to carry up the Baggage to her Houſe: in E- 

ee dinburgh, and put on Fires: That the Deponent inclined that Mrs. 

Hay, her Daughters Governeſs, ſhould have ſtaid and gone up in 
.« the Stage- coach with them; but Mrs. Cameron ſaid, that it was bet- 
ce ter that ſhe ſhould go along with the Deponent's Servants, and ſhe 
.« might inſtantly get a Ticket in the Stage-coach, while the Compa- 
23 * were reſting themſelves at Lieth, and deſired the Purſuer to get 
8 the 
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the Ticket; but the Tickets being all out Mrs. Hay went up to E- 
dinburgh on her Foot.” 1 5 e 


And with this Witneſs concurs Mrs. Hay, who depones, That p. 26. of | 
when they came to Leith, Mrs. Cameron of Kinneard propoſed, in Defender's 
Preſence of Mrs. Malcolm, that as ſhe, the Deponent, was better Proof. 


acquainted than Mrs. Malcolm's other Servant, ſhe ſhould therefore 
go up to Edinburgh, and get Fires put on for Mrs, Malcolm in her 
Lodgings there: That accordingly, this Deponent walked up to E- 
dinburgh, the Purſuer having firſt gone to ſeek for a Ticket in the 
Stage-coach for her, but could not find any © 
And for proving the laſt Circumſtance, that a falſe Meſſage had 


been ſent to Mrs. Malcolm's Servants, informing them that ſhe and he 
Daughters were not to be Home that Night, the Defender refers to 


the following Witneſſes. Mrs. Hay depones, That about eight o Clock p. 26. of 
« at Night, Anne Zobn/ton, the Servant-maid in the Houſe, told this Defender's 
Deponent, that a Woman had brought a Meſſage to the Door, and Proof. 
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which Meſſage the ſaid Woman ſaid ſhe had got from a Gentleman, 
and that the meſſage, was that Mrs. Malcolm had come to Town, but 
was not to be: at Home that Night; and that immediately before 
the Servant-maid told the Deponent this, ſhe the Deponent heard a 
Knock at the Door, and upon coming to enquire who had called, the 
Servant-maid told her of the above Meſſage. Depones, that upon 
hearing the ſaid Meſſage from the Servant, and the Deponent not ex- 
pecting Mrs. Malcolm Home that Night, the, the Deponent, and the 
other Maid-ſervant, a Boy, and a little Girl, who were all that were 
in the Family, went to Bed at the uſual Time; and this Deponent 
having fallen aſleep, ſhe was wakened by Mrs. Malcolm's coming 
Home. Depones, that Mrs. Malcolm ſeemed ſurpriſed at the De- 

onent's having gone to Bed, and asked her the Reaſon; upon 


which this Deponent told her of the above mentioned Meſſage.” . 
William Lilburn, depones, That betwixt eight and nine that Even- P. 23. of 
+ ing, the Deponent heard the Maid-ſervant, whoſe Name was Anne Defender's: 
Jobnſton, tell Mrs. Hay, that a Woman had come to the Door, who Proof. 

had brought a Meſſage, that Mrs. Malcom was not to be at Home 
that Night; and that immediately before this, the Deponent heard a 
Rap at the Door of the Houſe, upon which the ſaid; Anne Fobnſtan 


had anſwered. the Door: That the Deponent went to Bed betwixt 


eleven and twelve, and next morning, when he wakened, was. told 


that Mrs. Malcolm had come Home very late that Night. 
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And Mrs. Malcoln, after mentioning the manner of her leaving the 


Houſe of Mrs. Cuſnen, depones, © That when ſhe came to her own 


Door, ſhe found it ſhut, and that her Servants had gone to Bed; but 


e after beating at the Door, and waiting for ſome Time, the Door 


was at laſt opened. And further depones, That when ſhe quarrel- 


« ed the Servant that opened the Door for having gone to Bed, ſhe 
« ſaid, very pretty Madam in you, ſeeing at eight o'Clock at Night a 


« Servant came with a meſlage, as ſhe faid from al young Gentleman, 
. « acquainting that the Deponent was come to Town, but was not to 
« be at Home that Night.” * 


It is indeed true, that Anne Fobnſton the Servant-maid referred to 


in the above Depoſitions, and who has been adduced as a Witneſs by 
the Purſuer, gives a different Account of this Matter, and ſays, That 


the Import of the Meſſage was, that Mrs. Malcolm vas come to 
Town, and was coming Home that Night ; but as this is contradic- 


ted by the Oaths of the three other Witneſſes already mention- 


ed, who have ſwore to the Import of the Meſſage as communicated 


to them by Anne Jobnſton, no Regard can be had to the Oath of this 
Witness; more eſpecially when it is confidered, that a Meſlage in the 
Terms deponed to by thi: Witneſs would have been quite ridiculous. 
For where could be the Uſe of ſending a Meſſage to the Servants, that 
Mrs. Malcolm had come to Town, and was to be home that Night? 
Which without ſuch Meſſage they had Reaſon to expect, as they 
. themſelves had come over with her to Leitb, and had been ſent to her 


Houſe in Edinburgh, to prepare Matters for her Reception; and in- 
deed, from Circumſtances to be after mentioned, there is too much 


- Reaſon to ſuſpect, that undue Means have been uſed with this Wit- 
neſs, by which ſhe has been brought to depone in the Manner ſhe has 


done. 5 | 13s 

The Defender has been particular upon this Part of the Evidence, 
as it clearly proves, that the Plan of this Marriage had been previouſly 
concerted between the Purſuer and his Friends, and that Matters had 


been artfully contrived ſo as that no Perſon ſhould be preſent at the 
Marriage, or even in the Houſe at the Time when it happened, but 
ſuch as were in the Intereſt of the Purſfuer. e er 


And there is real Evidence before your Lordſhips, that at the Time 


When Mrs. Malcolm went to the Houſe of Mrs. Cuſnen, ſhe had no 
Expectation that any Marriage was to be celebrated that Evening; for 


the whole of the Witneſſes, who were in the Houle of Mrs. Cuſnen, 


: concur in deponing, that immediately after Tea, Mrs. Malcolm pro- 


poſed 


p 
. , 4 . 
q 2 3 , 


ever given their Conſent to this Marriage, but that on the contrary the 
whole was the Effect of Force and Compulſion. 1 


and Siſter. And it further appears from the Oath of Mrs. Malcolm. 
That about the Time when the Miniſter came firſt to the Houſe, ſie 
Mrs. Malcolm was called out of the Room, upon a falſe Meſſage deli- 


is in many Particulars ſupported by the Oath of Emilia Malcolm the 


* © colm, was called out of the Room to ſpeak to one, which ſhe did, 


poſed to go home with her two Daughters, tho' ſhe afterwards agreed 
to ſtay upon her being preſſed to it by the reſt of the Company. 

And, 3#io, tho the Purſuer had artfully contrived Matters, fo as to 
deprive the Defender as far as poſſible of all Means of Proof, yet there 
is fatisfying Evidence, that neither the Defender nor her Mother had 


This is proved in the firſt Place by the Oath of Mrs. Malcolm, who page 6th of 
depones in Subſtance, That neither ſhe nor her Daughter ever did Defender's 
conſent to the Marriage: That on the contrary, ſhe remonſtrated a- Proof. 
oainſt it in the ſtrongeſt Terms: That when the Miniſter was ſent 
1 55 without any Authority either from her or the Defender, ſhe had 
expreſly diſcharged him to celebrate the Marriage as he would be an- 


ſwerable: That ſhe had in like Manner expreſly diſcharged him to make 


out the Marriage Lines; and that during all that Time, and particu- 
larly at the Time when the Ceremony was performed, the Defender 


was ſtruggling to get free but could not: That after all this was over, 


an Attempt was made to compleat the Marriage by a formal Bedding, 
and that they had actually proceeded ſo far, as to tear off Part of the 
Defender's Cloaths: That upon this ſhe fell a crying, and her Mo- 
ther having threatned to alarm the Neighbourhood, they were at laſt 
prevailed upon to allow the Defender to go home with her Mother 


vered to her by Mrs. Cameron, that her Daughter Mrs. Emilia, who 
was in the other Room, wanted to ſpeak with her. 

And tho the Oath of Mrs. Malcolm is ſingle as to many of the a- 
bove Particulars, and behoved to be ſo, as Care had been taken to ex- 
clude all Witneſſes who were not in the Purſuer's Intereſt, yet her Oath 


Defender's Siſter, who was in the Houſe of Mrs. Cuſuen during the 
whole of the Time while this Affair was going on, tho' ſhe had not 
Opportunity to ſee much of it, as during almoſt the whole of the 
Time ſhe remained in the Drawing-room with Mrs. Cuſuen, and the 
reno the Ww ß | 
This Witneſs, depones, ** That. after Tea, her Mother was preſt Page 23d f 
« by Mrs. Cameron to Tay Secs Sven Jie agreed, to, and accord- Von» agh 

« ingly did ſtay: That after Supper the Deponent's Mother Mrs. Mal- 


= : | , 7 * 8 £ * , 
. 4 4 $ "I" 0 1 F 8 A hs 4 4 
- F * _ Bo, 29 Fed 12 Do * Nr 88 —— "WY 1 


5 


* and a little after this the Deponent's Biter, the Defender, was called 
te out, upon which ſhe likewiſe left the Room : That in a little after this, 
«© Mrs. Malcolm came intothe Drawing- room, where the Deponent was 
* ſitting, and asked her, what ſhe wanted with her? To which the De- 
* ponent anſwered, that ſhe wanted nothing with her: That immediate- 
© ly after this, Mrs. Malcolm went out of the Drawing-room into. the 
©< next Room, and ſhe the Deponent followed her into it, and there heard 
« her fay to Mrs. Cameron, That if ſhe Mrs. Cameron would allow the 
Defender her Daughter to go home that Night, ſhe wonld bring her 
e back any Hour the next Day that Mrs. Cameron pleaſed: That in a 
© little after this the Deponent returned to the Drawing-room with- 
% out her Mother, where ſhe found Mrs. Cuſnen and her two Daugh- 
te ters, where ſhe left them: That in a little after Mrs. Malcolm re- 
“turned into the Drawing-room, all in Tears, leading the Defender 
« by the Hand; and ſome little Time after this, Mr. Cameron of Kin- 
« xeard came into the Drawing-room, and called out Mrs. Malcom, 
„ who immediately went along with him, leading her Daughter the 
* Defender in her Hand, who ſhe thought went along with her with 
« Reluctancy; and being asked, why ſhe thought the Defender went 
„along with her Mother with Reluctancy, ſays, ſhe really thought 
© ſo, but can render no Reaſon : That in two or three Minutes there- 
&« after ſhe heard Noiſe in the Houſe, and heard her Siſter, whoſe 
«© Voice ſhe is well acquainted with, crying: That in a little alter, 
« Mrs. Malcom returned to the Drawing-room, leading the Defender 
« by the Hand; and in alittle after was told, that there was four 
« Chairs waiting at the Stair-foot to carry her and her Daughters 
„ home: That upon Mrs. Malcolm's going away, the Purſuer took 
« hold of the Defender, and endeavoured to puſh Mrs. Malcolm a- 
„ way from her, ſaying, He would not let the Defender go, for ſhe 
« was his Wife; upon which Mrs. Malcolm cried out three Times; 
« and thereafter, Mr. Cameron of Kinneard interpoſed, ſaying, Let the 
« Defender alone, it will be better to fee what can be done by fair 
« Means: That immediately Mrs. Malco/m went into her Chair, and 
*« took her Daughter the Defender alongſt with her, whereupon ſhe 
« heard Mr. Cameron of Kinneard ſay, By God we are nick d. 
2dly, The Oath of Mrs. Malcolm is ſupported alſo by the Oaths of 
ſeverals of the Purſuer's Witnefles, who, tho' they have adventured to 
ſay, that the Defender and her Mother had both conſented to the 
Marriage, yet they have been obliged to admit, that the Company 
parted in verybad Terms. Tho' they would have yourLordſhips ; 


duhat this was occaſioned by the Pues Propoſal of compleating the 
Marriage that Evening by a formal Bedding. N 1 
That the Company were in bad Terms, at leaſt at parting, appears 
not only from the Oaths of Mrs. Malcolm and Emilia her Daughter, 
but alſo from the Oaths of the following Witneſſes adduced by tge 
Purſuer. Jean Cuſnen, depones, That ſhe thought both the Defen- page 25th of 
der and her Mother abundantly chearful all the abovementioned Purſuer's 
Night, until a little before they went home, when both the De- Proof. 
« fender and her Mother appeared to be uneaſy, hut ſhe did not hear 
<« either of them expreſs the Reaſons of their Uneaſineſs.“ 2 
Mrs. Cameron depones, That after the Marriage, the Purſuer, and page 36th of 
Defender's Mother, appeared“ to be in bad in Humour, and the De- Purſuer's 
« fender's Mother complained, that the Purſuer had broke Terms Proof. 
„with her, for that he inſiſted for a Bedding that Night contrary to 
« their Agreement.“ (74 Pr Ol 1 : 
And Mrs. Cuſuen depones, That upon the Purſuer's ſaying, that, ah orf 
. | 3 8 age 43th o 
the Chairs were ready, Mrs. Malcolm got up and ſaid it was Time purſuers 
« for her to be gone, when ſhe was delired to go, and went off ab- Proof. ' - 3 
« ruptly to the Door, without taking any Leave of the Deponent, 
« who followed her to the Door.” 
It is further proved, that the Purſuer and his Aſſociates were fo 
far conſcious that they had done an egregious Wrong, that upon the 
Morning immediately after the Marriage, and for ſome Days there- 
after, Offers were made by the Purſuer of paſſing from the pretended 
Marriage, and giving up the Marriage Lines. Mrs. Malcoln de- page 16: of 
pones, That the ſame Day in the Morning, (i. e. upon the Day af- Defender's 
e ter the pretended Marriage) Miſs Anne Cameron came to the Depo- Proof. 
« nent's Houſe, and finding the Deponent and her Daughter in Bed 
« weeping, ſhe defired that they might dry up their Tears, leaſt the 
« Servants ſhould obſerve them; and ſhe told the Deponent, that old 
Mt. Cameron, and the Purſuer his Son, were both in great Concern. 
at what had paſt, and that they had endangered their Lives; and 
« therefore begged that the Deponent might conceal it, and make no 
«© Complaint, and they would deliver up the Marriage Lines, and . 
give any Security that the Deponent ſhould deſire, to undo what FE 
« had been done; and that:if the Purſuer had not been drunk, he | 
6 never odd have acted ag he:didy7 ttt #5 bp 05 ok 
And further depones, ©* That that very Day the Purſuer came to 
the Deponent, and talked to her in Subſtance to the ſame Purpoſe £29.05 Pe- 
„with what Mrs. Anne Cameron had ſaid as above; and particularly 22 
A | | + "RE . ; 1 the! e End.” 
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«© the Pur fuer ſaid to the TS. wh Tears in his Eyes, that had 
it not been for the Hazard which Mr. Fowlis, Mrs. Anne Cameron 

* and- Miſs Ciſnen had brought themſelves into, by what had hap- 
pened the Night before, he the Purſuer would not ſo eaſily have 
* glven it up: That the Purſuer promiſed at that Meeting, that his 
Father ſhould come up next Day, and deliver up the Marriage 


; oo Lines.“ ; | 


And Mrs. Malcolm's Evidence, with regard to this Particular, is 
in Part ſupported by the Oath of Mrs. Hay, who depones, “ That 
e next Morning (i. e. the Morning after the pretended Marriage) 
« Miſs Anne Cameron came up to Mrs Malcolm's Houle, and the De- 


„ ponent having gone into Mrs. Malcolm's Room, who was then 


ein Bed, to acquaint her that Miſs Cameron was waiting, Miſs Came- 
“ron ruſhed into the Bed Room: And the Deponent obſerved both 
«© Miſs Cameron and Mrs. Malcolm in Tears; and heard Miſs Ca- 
* meron ſay, that there would be no more of it, and that had not Mr. 
Cameron been drunk, he never would have been ſo rude to a Lady: 
% And the Deponent heard alſo Miſs Cameron deſire Mrs. Macolm to 
© be very ſilent, for that otherwiſe the Servants would obſerve that 
0 ſomething extraordinary had happened.” . : 
And laſtly, to ſum up all, it is proved, that Alexander Cameron of 
Kinneard, Father to the Purſuer, and who is the Conductor and Ma- 
nager of this Cauſe, had adventured to proceed fo far as to offer a 


Btribe of 100 J. Sterling to Mrs. Hay, the Defender's Governeſs, upon 
Condition that ſhe would ſwear that there was a Marriage concerted _ 


between the Purſuer and the Defender at Lathriſh 
This Part of the Evidence is ſo very material, that the Defender 


. hopes ſhe ſhall be forgiven in ſubjoining the Proof at full Length. 


Mrs. Hay depones, © That a few Days after Mrs. Macolm left her 
« own Houſe in Cavinlochss Land, which ſhe thinks ſhe left upon 

« Chriſtmas Evening laſt, ſhe, the Deponent, received a Meſlage by 
« a Maid-ſervant, who ſaid ſhe was ſent by a Hife Lady to defire the 
© Deponent to come and ſpeak with her in a Shop below: I hat im- 


«© mediately the Deponent calling upon William Lilburn, and ordering 


« him to light the Lanthorn, went down Stairs: That the Maid de- 
« fired the Deponent to ſend back the Boy, ſaying, That the Fife - 
«© Lady had deſired that none of the Family ſhould come alongſt with 
« her: This the Deponent refuſed to do, and carried the an frees a 
« with her: That upon their coming down the Length of Cleland the 


© ſhe 


= _« Vintner his Cloſe Head, the Servant-maid' went aſide, ſaying, that . 


i 


— 


. 
ce ſhe had forgot Ae of the Place” where the Deponent was to 9 
« to, and immediately went off; upon which Mr. 5 of Kin- 


i neard came up with the Deponent, and told eher that he was the 


ei Perſon that wanted to ſpeak with her, and defied her to go to ſome 
40 Houſe where ſhe was acquainted; fat that he had ſomething g to ſpeak 
<« to her; but the Deponent not knowing of any Place . xo carry 
e him, propoſed going up to Mrs. Malcolm Houſe, which he declin- 
<« ed, ſaying he was afraid the little Girl, a Servant in the Houſe, 
« would know him, and. propoſed 10- the Deponent to go down to 
« Miſs Annie Cameron's, who had-wanted to ſpeak to her of a long 
% Time: That in the Way thither, he took Occaſion to ask the De- 
e ponent if ſhe knew of a Courtſhip betwixt the Purſuer and Defen- 

« der at Lathriſh, alledging, ſhe could not miſs to know of it, and 
„ if ſhe knew that it was concerted at Lathri/ſh that the Purſuer and 
% Defender were to be married together; to which ſhe anſwered, 
« that ſhe did not know any rr either of the Courtſhip or any 
« ſuch; Concert, nor never heard of it: That thereupon he offered 
e the Deponent 100 /. Szerl. if ſhe would ſwear that there was a 
<« a Marriage concerted betwixt the Purſuer and Defender at Larbriſb, 
ce and that if ſhe' was to meet with any Uneaſineſs from Mrs. Ma“. 
« com on Account of her being with him that Night, he would 
« take her into his own Houſe; which ſhe refuſed, ſaying, ſhe could 
« fear no ſuch Thing, and it would be wrong in her if ſhe did, as 
« ſhe knew nothing of the Matter: That in Miſs Amie Came- 
« ron's Houſe, in Preſence of Miſs Annie Cameron and the Purſu- 


3 


« er, Mr. Cameron asked the ſame Queſtion, but did not repeat te 


„Offer: That Mr. Cameron in conveying the Deponent home, re- 
e newed the fame Offer of 100 /. upon the Conditians abovemention- 

ce ed, which the Deponent again refuſed; That he asked her if ſhe 
thought the Boy, meaning Wilkam Lilburn, knew him, and beg- 
« ped it as a Favour of her, that ſhe would not let it be known what 
had paſſed between them, if the Boy did not know him; upon 
« which the Deponent ſaid, ſhe was pretty ſure the Boy could not miſs 
„ to know him, as he had ſeen him ſo often at Lathriſb and Kin- 
* neard; and that if he did not know him, ſhe the Deponent:ſhould- 
. never let the ſame be known; That afterwards ſhe found that the 
„Boy did know him, and ſo ſhe en he's was db r . 8 
„Liberty to let the I hing be Sn 0 

And the Evidence of this Witneſs is in Part! 
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e leſt the Houſe, one Evening there came 2 « Mcſlags to Mis, His, ge. 
„ firing her to come and ſpeak to a Fife Gentlewoman hat 
« Mrs, Hay firſt propoſed ſending the Deponent with a Lanthorn to 


* 


bring up the ſaid: 1 but the Servant who had brought 
te the Mellage ſaid, that the. Gentlewoman would not come up Stairs: 


That upon this Mrs. Hay went down Stairs alongſt with the Ser- 


«vant, and the Deponent attended them with a Lanthorh: That 
«when they were on the Street, the ſaid Servant propoſed. to Mrs. Hay 
* toſend back the Deponent with the Lanthorn, but Mrs. Hay faid 
& that the Deponent ſhould go wherever ſhe went: That about 


e the Head of Cleland the Vintner's Cloſe, Mr. Cameron of Kinneard, 


ce the Purſuer's Father, met them: That before he came to them, the 


„ Servant-maid, who was along with Mrs. Hay, went off from Mrs. 
Hay, alledging ſhe was looking out for the Cloſe whereabout the 


& Fife Gentlewoman was, in order to carry Mrs. Hay there: That 


4 the Deponent was walking before Mrs. Hay with his Lanthorn 


Page 10. of 
Purſuer's 
Proof. 


« when Mr. Cameron came to her at the Head of the aforeſaid Cloſe, 
< oppoſite to the \Luckenbooths. And depones, That immediately 


«© upon Mr. Cameron's meeting with Mrs. Hay, and ſpeaking with 
. her, the Deponent was ordered home with his Lanthorn by Mrs. 


ce Hay, and accordingly went home, and did not hear any of the 


Converſation betwixt Mrs. Hay and Mr. Cameron. And depones, 


{« That it was about Eight or Nine when the Deponent went out as 


« aforeſaid with the Lanthorn; and it was betwixt Ten and Eleven 


<« that Night when Mrs. Hay returned home.” 


And Mrs. Ann Cameron depones, That ſhe knows Mrs. Hay 
4 principal Servant to Mrs. Malcom: That on one Evening about 
«© Chri/tmaſs laſt ſhe came to the Deponent 8 Lodging along with Mr. 


< Cameron the Purſuer's. Father.” 
From the Depoſitions of theſe Witneſſes there is legalEvidence, that the 
Purſuer' sFather, the chief Conductor and Manager of this Cauſe, had in 


the groſſeſt Manner attempted to ſuborn one of the Witneſſes, whoſe Evi- 


dence might have been material, if ſhe had been wicked enough to ſwear 


as ſhe was directed; and when it appears that ſo bold an Attempt was 


made upon a Lady connected with the Defender as Mrs. Hay was, 
who may be properly conſidered as her Guardian and Director, there 


is too much Reaſon to ſuſpect, that the like Influence may have been 


uſed with ſome others 0 f the Witneſſes, who had not the Virtue to 


refuſe as Mrs. Hay did. 
„The Defender ſhall conclude what ſhe has to ay upon this Part 
of the * witfiPe 


wo or three — Obſervations. The fir, 720 . 
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that the whole of the Witneſſes, by whom this pretended Marriage is 
ſuppoſed to have been proved, are under very juſt Grounds of Suſpicion; 
moſt of them were very nearly connected with the Purſuer, and all of 
them were under an abſolute Neceſſity, either of ſwearing as they 
have done, or of acknowledging themſelves guilty, or at leaſt acceſſary 
to the Guilt of a forcible Marriage. mo 4 
 2dh, It is proved, that the Purſuer and his Aſſociates had artfully 
contrived Matters ſo, that as far as poſſible none ſhould be preſent at 
the Marriage, or in the Place where it happened, but ſuch as were in 
his own Intereſt. And Ya/tly, it is proved, as far as the Nature of the 
Thing could admit of, that the Purſuer's Father, the chief Manager 
and Conductor of this Cauſe, had attempted to ſuborn one of the 
%%% oh i Hr | | | 
When all theſe Things are taken together, it is impoſſible for your 


Lordſhips to doubt, that this Marriage muſt have been carried on in 


a Manner which conld not bear the Light ; for if that had been the 
Caſe, the indirect Means which have been here uſed would not have 
„%«ͤö; GCü ! 5 BE? L 
In order to illuſtrate this, let it be ſuppoſed; that inſtead of cele- 
brating the Marriage, this helpleſs Infant had been prevailed upon to 
execute a Teſtament, conveying her whole Effects to the Purſuer, and 
that upon her Death a Queſtion had occurred concerning the Validity 
of ſuch "Teſtament between the Purſuer and her Siſter, the Defender 
vould ask, if the indirect Means which have been here uſed, would 
not have been judged ſufficient to reduce ſuch Teſtament; and if ſo, 
it is impoſſible to plead, that a leſs Degree of Conſent is neceſſary to 
conſtitute Marriage, than what would have been neceſſary to validate 
any other Contract or Deed, which by its Nature might be perfected 
| by Gr. Fi, FFF | 
Thus far, with regard to the firſt Defence, that the Defender had 
never given any full or free Conſent to this Marriage. , 
But 240, ſuppoſing it proved, that the Defender had given an ab- 
ſolute and full Conſent, yet ſhe is adviſed, that ſuch Conſent would not 
have been ſufficient to conſtitute Marriage. It is proved, and indeed 
admitted by the Purſuer, that at the Time when this Marriage is ſup- 
poſed to have been celebrated, the Defender was only twelve Vears 
and about four Months old; and tho“ by the Roman Law, Females 
were preſumed to be capable of Marriage at the Age of Twelve, yet it 
zs otherwiſe by the Law of Scotland; for by the Law of this 1 
eee 1 e 1s $1.45 Fenties 
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Females are not preſumed e do L of Marriage till the « Age of 
Fourteen. 

This is expreſsly laid down by. Shene, in his moſt accurate Treatiſe 
de verbor. fm f under the Word varda, where he ſays, (For ſuppoſing 
© Women of twelve Years of Age be the Civil Law may marry ane 
Husband, yet be the Law of this Realm ſhe may not e until 
« ſhe be fourteen Years compleat.” 

Here the Rule is laid down in expreſs Words; and it cannot be 
ſuppoſed, that the learned Author was ignorant of the Laws of his own 
Country in a Matter fo important; and, with Submiſſion, it ought to 

Rave no Weight, that the Lord $air, in the Title Conjugal Obligations, 
fays, That the Years of Pupillarity i is commonly eſtabliſhed i in Law 
© to be twelve in Females; for here the Author does not give his 
own Opinion; and from other Parts of his Inſtitutes it appears, that 
Females were not preſumed eppes of Marriage till the Age: of Four- 


teen. 


Thus, in P 253, after obſerving that the Origin of the Ca- 
ſualty of Ward was, that the Vaſſal, during his Minority, was not ca- 
— of pet forming the Services due to the Superior, he adds, Tho' 
* this Capacity m ight be in ſome ſooner, yet it is fixed in Men to their 
„% Majority at 21 Years compleat, and in Women till they be four- 
te teen Years compleat, for then they are capable of Hudands, who 
r may do the Service required of the Fee.” DENT = 

And again, in Page 262, the ſame Author has the following Words: 5 
c The Termination of Ward in Females is determined to be their 
* fourteenth Year compleat, for they are then capable of Children.” 

And indeed it is a ſetled Point, agreed on by all the Authors who 
have wrote upon our Law, both ancient and modern, that in Female 
Vaſlals the Caſualty of Ward ended at the Age of Fourteen ; and the 
- Reaſon uniformly given by all of them 1 is, that at that Age oy are ca- 
pable of Marriage. 

The learned Craig, in his Treatiſe 45 fads, dieg. 20. par. 4. ſays, 
In feminis brevius tempus cuſtodiæ requiritur, non tam quod difficilins 
- - cuſtodiantur, ut vulgus ſentit, ſed cum ad decimum quartum atatis annum 

pervenerint, licet ipſcœ, nec eoncilio domino prodefſe poſſunt, nec bello; ta- 

men, cum ea ætate nubiles fint, debent ex arbitrio 3 elocari viris 


* _ gut domino en militaria 28 5 er concilio e adeſe | 
= MacKenzie in hls Wanne 


91. Par. 2d, fays, - 
ſts ** till four- 
teen 


And Sir George 
* That in Female Vaſſals the Caſualty of Ward! 


© teen. Years compleat, _ becauſe they may then marry Husbandt: 
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And the ſame very Doctrine is laid down by the learned Author of the 


late Inſtitutes of the Laws, vol. 1. p. 63 5. where he ſays, „That the 


Ward of Females ends at the Age of 14; becauſe ordinarily they are 
« then fit for Marriage, and their Husbands ſhould officiate for them.“ 
And tho' ſome of theſe Authors, adhering too cloſely to the Roman 
Law, have in other Parts of their Works mentioned twelve Years as 
the Age at which Females are preſumed capable of Marriage; yet it ap- 
pears to be contrary not only to the Principles of our Law, but alſo to 
the Conſtitutions of Females in this Part of the World, who it is very 
certain are abſolutely unfit for Marriage at the Age of Twelve. 
But 92, tho it ſhould be admitted, that twelve is the Age at which 
Females by the Laws of this Country are preſumed capable of Mar- 
riage, yet even that will not avail the Purſuer. For in Marriage two 


Things are effential ; 1, The Conſent of the Parties; and 24l „that 


at the Time of the Marriage, both Parties ſhould be capable to con- 
ſummate the ſame. The Defender does not mean to ſay, that the 
commixtio corporum is eflential to Marriage; but what ſhe means is, that 
no Marriage can ſubſiſt, unleſs where both Parties were at the Time 
capable to conſummate. 5 


Among the Roman Lawiers, it was long diſputed what was to be the 


Rule of judging, how far Perſons within the Years of Minority were 


capable of Marriage. Some of the Lawiers who followed Caſſius were 
of the Opinion, that Habitus corporis was only to be regarded; others of 


them, the Followers of Proculus were of Opinion, that nothing more 
was neceſſary, than that the Parties ſhould be paſt the Age of Four- 
teen; and a third Sett, who followed Priſcus * 

that both the Age and Habitus corporis were to be regarded, and that 
no Perſon was capable of Marriage, but ſuch as had not only arrived 
at the legal Age, but were alſo eapable to conſummate the Mar- 


riage. 2 n -:. 
"Theſe different Opinions are clearly laid down in Uſpiar's Frag- 
ments, Tzt, II. Par. wt. The Words are, Puberem autem Caſſiani 
quidem eum efſe dicunt qui habitu corporis pubes apparet, id eſt, qui gene- 
rare poteſt, Procultii autem eum qui quatuordectm annos: explevit. Ve- 


rum Priſeus eum puberem If, in quem utrumgue concurrit, er habitus cor 


* » 


, 
\ 


paris ef numerus annorum. 


"> . 
4 


3 he hi I ; hi . b 8 0 \tly n z * * 5 — 8 6 2 p x 1 e . 5 | : | | 
This Text, which is abundantly clear, is explained at great Length 
| | 


=” 


in Bynker/hoe#'s Obſervations, 1:b. III. cap. 24. where he demonſtrates 
clearly, that not only the Age, but alſo the habitus corporis was conſi- 
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dered, where the Queſtion 8 mw). the Validity of Marriage, 

and ſhows, that theſe Diſputes continued down till the Time of the Em- 
peror Juſtinian. 

In like Manner, tho' by the Canon Lev. Males were preſumed to 
be capable of Marriage at the Age of fourteen, and Females at the 
Age of twelve, yet the Habitus corporis was ſtill regarded; and there- 
fore tho the Parties had arrived at the legal Age, yet they were ſup- 

oſed not to be capable of Marriage, unleſs where the Habit of the 
Body was ſuch as to render them capable to conſummate. 
This is clearly laid down in 175. 4. tit. 2. cap. 3. decret. Greg. Pu- 
beres ſunt quoad matrimonium, qui ex habitu corporis concipere et generare 
poſſunt. Quidam tamen ex annis pubertatem eltimant, id eſt, eum Me pu- 
berem qui quatuordecim annos implevit, quamvis tardiſſime pubeſcat. Cer- 
tum autem eft eum puberem Me, qui ex habi tu corporis pubertatem Nen, 
et generare jam poteſt. 

From this Text it plainly appears, that the Age of 14 alone was not 
judged by itſelf ſufficient, but that it was alſo abſolutely neceſſary, i in or- 
der to conſtitute Marriage, that the Parties ſhould be at the Time in 
ſuch' a Habit of Body as to be able to anſwer the chief End or Pur- 
poſe thereof, ita ut jam generare poſſunt. 

And accordingly Vinmus, in his Commentary upon the Title De 
nuptiis prin. No. 2. ſays, Juris pontificit auctores pubertatem metiuntur 
ex potentia cdeundi, non ex numero annorum. 

And indeed, when the Authors on the Canon Law are attentively 
conſidered, it will appear, that the Law went no further than to eſta. 
bliſh a general Preſumption, that Males were capable of Marriage at 
the Age of fourteen, and Females at the Age of twelve; but then this 
was only a preſumprio juris, which might be defeated by a contrary 
Proof. For as on the one Hand it was ſufficient to validate a Mar- 
rlage contracted before the legal Age, if it could be proved, that 
the Parties were both capaces generandi before that Time; ſo on the o- 
ther Hand, it was ſuppoſed to be relevant to annul a Marriage, con- 
tracted after the marriagable Age, if it could be proved, that either of 
the Parties were not capable at the Time of the Marriage. 

This Doctrine is expreſsly laid down by Sanchez in his learned Trea- 
tiſe De matrimonio, lib. 7. diſput. 104: No. 4. Hinc deducitur in dubio, 
nec marem nec feminam præſumi generationi aptos, ante dictam puberta.. 
tis ætatem completon ; quare ante eam etatem affrenti hanc aptitudinem 
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incumbet onus proband!, utpote qui præſumptionem contra ſe habet. At 
impleta pubertate præſumitur bec generandi potentia, ac ſubinde in eam ne- 
gantem transfertur onus probandi. Eſt tamen præ ſumptio hæc juris tan- 
tum, contra quam contraria probatio admiltitur. | 
Here the Doctrine is plainly laid down; the marriagable Age eſta- 
bliſhed only a preſumptio juris, that the Parties were capable of Mar- 
riage ; which Preſumption however might be defeated by contrary E- 
vidence ; and in ſupport of this Opinion a great Number of Authori- 
ties axe eue. | | 
And the ſame Author Sanchez, in the ſame Title No. 34. mentions 
the natural Rule by which it was determined, how far Females, at and 
about the Age of Puberty, were capable or not of Marriage, in the 
following Words: Men/truum in fæmina ſufficiet ad probandum aptitu- 
dinem ejus ad generationem. Ducor quod famine, ex tempore quo men- 
ſtruum habent, et non ante, concipere valent, ut docet Lyra cum multis a- 
8 „ : 
From theſe Authorities it is proved, that by the Canon Law, as 
well as by the Civil Law, before the Time of Juſtinian, the Queſti- 
on how farParties were capable of Marriage, did not depend ſingly upon 
the Age of the Parties, but thatRegard was had alſo to the Habitus corporis, 
ſo that none were judged capable of Marriage, but ſuch as were at 
the Time capable to anſwer the chief End and Purpoſe thereof; and, 
to what has been ſaid upon this Subject, it is only neceſſary to add, 
that it is an agreed Point, W the Authors upon our Law, that 
the Canon Law is of great Authority with us, in determining Queſti- 
ons concerning Marriage; and if the Rule laid down by Sanchez is 
to be followed in the preſent Caſe, ſatisfying Evidence can be brought, 
that the Defender was not capable, according to his Senſe of the 
Word, at the Time when this pretended Marriage was celebrated. 
Baut in the 4% Place, ſuppoſing it proved, that the Defender had 
given a full and free Conſent to this Marriage; and ſuppoſing alſo, 
that ſhe was at that Time capable of Marriage, yet all this will not avail 
the Purſuer. For as it is agreed on all Hands, that immediately after 
the Marriage Ceremony was over, the Defender had refuſed to com- 
. pleat the ſame, even by the Form of a Bedding, tho' no mote. was 
then inſiſted on, and as ſhe did furthwith declare her Purpoſe to re- 
ſile, when Matters were yet intire, ſhe is intitled to be reſtored in in- 
tegram; for tho' it is indeed true, that after Marriage has been once 
conſummated, no Reſtitution is competent on the Head of a as 
MO gr | : aft ex 
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after that Parties cannot be reſtored to their former Condition, yet 
where there has been no Conſummation, there can be no Reaſon for 
refuſing Reſtitution againſt Marriage, as well as againſt any other 


Contract. 
And here it is to be obſerved, that hs Canoniſts made a Diſtinction 


between @ matrimonium r atum, i. e. a Marriage only celebrated in facie 
ccc leſſ re, and a matrimonium conſummatum. The firſt was not in every 
reſpec̃t judged equal to Marriage, and Sanchez, Lib. 2. Diſput. 13. 

NO. 1. gives the Reaſon in the following Words, quia ſolum per ma- 
ir: monium conſurmmatum fiunt conjuges una caro. 

For this Reaſon it was, that the matrimmium ratum was not under- 
ſtood to create any Tie of Affinity between either of the Parties and 
the Relations of the other; and for the ſame Reaſon it was, that tho 
it was not underſtood to fall within the ordinary Powers of the Pope 
to diſpenſe with Marriage once conſummated, yet it was a ſettled Point, 
that he might diſpenſe with a Marriage celebrated but not conſummat- 
ed, upon reaſonable Cauſes, one of which is mentioned by Sanchez, 
- Dif pat. 16. NO. 7. Quando alter conjugatorum aſſerit Je non habuiſſe 
animum contrabendi, quod credo verum quando nullo modo induci po ſſt Ni ut 
SPræſtaret verum conſenſum, ef ta ex 20 matrimonio tam coaclo e ini - 
micitiæ orirentur. 

And tho' the Defender "EY not r that moſt of the Writers 
on the Canon Law were of Opinion, that after a Marriage was 
once celebrated in facie ecclefe, the Marriage could not be diſſolved by 
the mutual Conſent of Parties, and that no Reſtitution was compet- 
ent on the Head of Minority; yet it is material to obſerve, that the only 
Ground mentioned as the Foundation of theſe Opinions is, that in 
the Canon Law Marriage was conſidered as a Sacrament, which moſt 
certainly is not the Caſe by the Laws of this Country, which do not 
conſider Marriage as a Sacrament, but as a Contract perfected by 1 
Conſent of Parties. 
By the Canon Law, after the n rridentinum, noMarriage 1 was 
valid but what was celebrated by a Prieſt in facie ecclefie ; whereas by 
the Laws of this Country, Marriage may be conſtituted in many other 
ways, ſuch as, by Cohabitation for a Courſe of Years, by a Promiſe 
of Marriage with a ſubſequent copula, or even by a Declaration and 
Acknowledgment of the Parties before Witneſſes. 
From theſe Things it plainly appears, that by the Laws of this 
* Marriage is not conſidered as a Sacrament, but as a civil 


i 23 | 
| Contra ; and tho' it is admitted FD, after Conſummation Reſtituti- 
on is not competent upon the Head of Minority, as after that the 
Parties cannot be reponed to their former Condition, yet, before Con- 
| ſummation, according to the Principles of our Law, there does not 
appear any Thing to hinder Reſtitution on the Head of Minority. 

In order to illuſtrate this, let it be ſuppoſed, that the Marriage Ce- 
remony had not been performed by any Perſon in Orders, but that 
the Parties had in Preſence of the Witneſſes declared themſelves wil- 
ling, and had inſtantly accepted of each other for Husband and Wife ; 
it cannot be diſputed, that this would have been ſufficient to conſtitute 
Marriage 1 e Law of Scotland, as much as if the Marriage Cere- 
mony had been performed. But let it be ſuppoſed, that in this Caſe 
the de had declared her Purpoſe to reſile from the Contract, or, 
which comes nearer to the preſent Caſe, had declared ſhe never meant 
to enter into it, can it be diſputed, that in that Caſe, Reſtitution would 
have been competent? and if ſo, it is not eaſy to diſtinguiſh between a 
Marriage declared by the Parties in preſence of Witneſſes, and a Mar- 
riage celebrated, eſpecially where, as in the preſent Caſe, the Cere- 
mony was performed in a Manner not authoriſed by the Laws of this 


Country. | 
3 8 In reſpect whereof, &c-, 1 
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